
Chapter 9

LAND SALES — TRANSACTIONS  

LINKS

Exercise 9-1

TASK 1: 

Obviously, Minnetoba is a fictional jurisdiction. For purposes of this task, you are to assume that the following contract form was actually crafted by a committee of Minnetoba attorneys and realtors, and is prescribed as an acceptable form by the Minnetoba Real Estate Commission: 
https://www.trec.texas.gov/sites/default/files/pdf-forms/20-14_0.pdf.
You may, of course, assume that any statutory references are actually references to Minnetoba law. There is no need to research the actual statutes set forth in the sample form contract. For a list of additional “Minnetoba” forms that includes some helpful addenda to the basic contract form, see: 

https://www.trec.texas.gov/agency-information/contracts.
Like the Texas (Minnetoba!) forms linked above, many states and localities have created standard form contracts for use in their respective jurisdictions. For additional examples, consider these links for standard forms from Illinois and Colorado:

(1) Illinois — Chicago area: 

https://www.chicagorealtor.com/wp-content/uploads/2014/05/6-0-MASTER.pdf 
(2) Colorado — Go to 

http://www.dora.state.co.us/real-estate/consumer/contracts.htm 

and hit the link for “Colorado Approved Forms.” In turn, that page provides a number of forms that are updated annually. For example, see 

http://www.dora.state.co.us/real-estate/contracts/2011Contracts/writable/CBS1-8-10%20Contract%20to%20Buy%20and%20Sell%20Real%20Estate-Residential%2010-13-10.pdf 

Aside from the contracting issues, many jurisdictions now place significant amounts of information on the internet. For example, in Chapter 11 we will consider a task involving utilization of web-based public deed records. Similarly, tax appraisal information is often publicly available on the web. This information might prove useful to your clients in formulating pricing strategies. For example, see 

http://www.lubbockcad.org/Appraisal/PublicAccess/ 

from our own community, and conduct an owner search for 2814 20th Street. (This is an address of real property once owned by a former colleague and Interim Dean!)

TASK 2: 

In connection with this task, you should first read and consider the following: 

11-96 Thompson on Real Property, Thomas Editions § 96.06(b)(5) 

Randy R. Koenders, Risk of Loss by Casualty Pending Contract for Conveyance of Real Property — Modern Cases, 85 A.L.R.4th 233 (2009) 

In addition, assume that the Minnetoba courts have followed the traditional doctrine of equitable conversion. Thus, absent a contrary contract provision, the purchaser is required to bear any risk of loss to the property during the executory period between the signing of the contract and the closing date. In addition, unlike several states such as Michigan, the Minnetoba legislature has not enacted the Uniform Vendor and Purchaser Risk Act. See:

Mich. Comp. Laws § 565.701 (2011) 

Mich. Comp. Laws § 565.702 (2011) 

Mich. Comp. Laws § 565.703 (2011) 

Or see:

http://www.legislature.mi.gov/(S(uuf3js45axc2bc55zntvt155))/mileg.aspx?page=getObject&objectName=mcl-Act-53-of-1941
Nonetheless, the Minnetoba courts have upheld contract provisions that place the risk of loss on the seller and require the seller to maintain insurance between the date of contract execution and the closing.

After you have drafted your own clause and exchanged and discussed drafts with a classmate, feel free to take a look at the sample clause provided on this Webcourse for this Task. Do not, however, spoil the exercise by peeking in advance!

TASK 3: 

As background information for completing this task, consider 

Donald M. Zupanec, Sufficiency of Real-Estate Buyer’s Efforts to Secure Financing Upon Which Sale is Contingent, 78 A.L.R.3d 80 (2009) 

12-99 Thompson on Real Property, Thomas Editions § 99.07 (a)(2) 
Additionally, for purposes of this task, assume that the following case was actually a decision by the Minnetoba Court of Appeals: 

Liuzza v. Panzer, 333 So.2d 689 (La. App. 1976) 

TASK 4: 

For general background information about seller financing of real estate contracts (or installment land contracts), consider 

15-84D Powell on Real Property § 84D.01 

12-100 Thompson on Real Property, Thomas Editions § 100.01 
12-100 Thompson on Real Property, Thomas Editions § 100.02 

For some sample contract amendment forms, see

http://www.fsbowisconsin.com/pdf/wb40text.pdf 

http://www.trec.state.tx.us/pdf/contracts/39-6.pdf
http://www.dora.state.co.us/real-estate/contracts/2011Contracts/AE41-8-10%20Agreement%20to%20Amend_Extend%20Contract%209-27-10.pdf
http://starreo.com/pdfs%5CFreddie%20Mac%20Contract%20Amendment.pdf
For some sample seller financing addendum clauses, see 

http://realproperty.ncbar.org/media/2097059/sellerFinancingAddendum.pdf
http://www.ncrealtors.org/uploads/2A5-T-sample.pdf
http://www.trec.state.tx.us/pdf/contracts/26-5.pdf
http://realestate.utah.gov/forms/SF_ADDENDUM_2008.pdf
http://www.sandiegorealestate360.com/uploads/2/6/0/8/2608437/sfa_-_seller_financing_addendum_and_disclosure_-_1002.pdf 

After you have drafted your own amendment and exchanged and discussed drafts with a classmate, feel free to take a look at the sample amendment on the Webcourse for this Task. Do not, however, spoil the exercise by peeking in advance!

TASK 5: 

Some states direct by statute that an array of matters be disclosed by a property seller. By way of examples, consider the following sample forms required by state legislative directives:
http://www.com.ohio.gov/real/docs/real_COMResidentialPropertyDisclosureForm.pdf
http://www.dora.state.co.us/real-estate/contracts/2011Contracts/SPD29-8-10%20Seller%20Property%20Disclosure-Residential%2010-12-10.pdf
http://www.trec.state.tx.us/pdf/contracts/OP-H.pdf
The courts have also created exceptions to the traditional rule of caveat emptor in connection with the sale of real property. Many of the major Property casebooks include Stambovsky v. Ackley and other non-disclosure cases, and — although there are no ghosts involved — this task raises a comparable issue. 

Stambovsky v. Ackley, 572 N.Y.S.2d 672 (N.Y. App. 1991) 

In preparation for this task, read and consider 

14-81 Powell on Real Property § 81.02(3)(b) 

In addition, assume that your research of Minnetoba law has not revealed a case exactly on point with the situation described in this task. However, your research did result in finding the following two cases:

Roberts v. Estate of Barbagallo, 531 A.2d 1125 (Pa. Super. Ct. 1988) 

Holcomb v. Zinke, 365 N.W.2d 507 (1985) 

For purposes of this task, assume that both of these cases were actually decided by the Minnetoba Court of Appeals.

Exercise 9-2

TASK 1: 

As background for accomplishing this task, first read and consider 

14-81 Powell on Real Property § 81.04(1-(2)  
11-96 Thompson on Real Property, Thomas Editions § 96.16(b)-(d) 

In addition, for purposes of this task, assume that the following two cases are relevant precedent decided not by the actual courts, but by the Minnetoba Court of Appeals:

\

Wooten v. DeMean, 788 S.W.2d 522 (Mo. App. 1990) 

Basiliko v. Pargo Corp., 532 A.2d 1346 (D.C. App. 1987) 

You should also assume that the contract between Sara and Bev not only includes the mandatory mediation provision, but additionally includes the following provision:

17. ATTORNEY'S FEES: A Buyer or Seller who prevails in any legal proceeding related to this contract is entitled to recover reasonable attorney’s fees and all costs of such proceeding.

This task involves a mediation between two parties (Sara and Bev) and a neutral, third-party mediator. If you have not already studied mediation in another course, you should view and consider some or all of the following sample resources:

http://www.youtube.com/watch?v=KLdia39awl0
http://www.youtube.com/watch?v=eWGwaEUD0SY&NR=1
http://www.youtube.com/watch?v=y34q2qwJe9Y
http://www.alabar.org/brochures/mediation.pdf
http://www.americanbar.org/groups/dispute_resolution/resources.html
http://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/role_of_attorney_in_mediation_process.authcheckdam.pdf
http://www.aaamediation.com/faces/index.jspx 

If your professor has assigned you to represent Sara at the mediation session, view the following client interview film: 


“Sara Interview Video”: http://www.youtube.com/watch?v=mNFzpv0YLmM
Do not spoil the exercise by viewing the video for Bev!

If your professor has assigned you to represent Bev at the mediation session, view the following client interview film: 

“Bev Interview Video”: http://www.youtube.com/watch?v=zVcQEkM1S08
Do not spoil the exercise by viewing the video for Sara!

If your professor has assigned you to serve as the neutral, third-party mediator, play yourself! 

TASK 2: 

In connection with this task, you should first read and consider the following general information: 

11-96 Thompson on Real Property, Thomas Editions § 96.16(b) 

James O. Pearson, Jr., Modern Status of Defaulting Vendee’s Right to Recover Contractual Payments Withheld by Vendor as Forfeited, 4 A.L.R.4th 993 (2010) 

In addition, you are to assume that Star Financial Corp. v. Howard Nance Co. is actually a 1985 decision by the Minnetoba Court of Appeals, which was not appealed to the Minnetoba Supreme Court. 

Star Financial Corp. v. Howard Nance Co., 508 S.E.2d 534 (N.C. App. 1998), aff’d per curium, 516 S.E.2d 381 (N.C. 1999) 

Assume further that this “1985” case represents the last statement by the Minnetoba courts on the relevant issue. 

However, your research has revealed a 1991 decision by the New Jersey Supreme Court that sets forth the contrary, minority rule. See: 

Kutzin v. Pirnie, 591 A.2d 932 (N.J. 1991) 

In addition, you may assume that Sara’s expenses in connection with the resale to Ned were $2,000; an approximate rental value for September, October, and November (the period the house will sit empty) is $6,000; and the approximate cost of utilities, real estate taxes, and insurance for those three months is $2,000. In addition, the most recent tax appraisal for the property was $275,000.

