
Chapter 2

ACQUISITION: GIFTS

LINKS

Exercise 2-1

TASK 1: 
Given that Minnetoba is a fictional jurisdiction, for obvious reasons we cannot provide you with actual judicial opinions by the Minnetoba courts. For purposes of this exercise, however, assume that the lead case on the issue is a 1951 opinion by the Minnetoba Supreme Court: Phillips v. Speer, 486 Minnet. Rep. 365 (1951). In that case, the Minnetoba Supreme Court was consistent with most jurisdictions in that the court viewed the gift of an engagement ring as being a conditional gift — conditioned on the marriage taking place. However, the Minnetoba court also required an assessment of fault; that is, an assessment of which party caused the break-up of the engagement. Assume that the court stated the following at page 368 of its opinion:

We believe that the best explanation of the fault rule was recently set forth by the New Jersey court in Mate v. Abrahams, 62 A.2d 754, 754-55 (N.J. Cty. Ct. 1948): 

On principle, an engagement ring is given, not alone as a symbol of the status of the two persons as engaged, the one to the other, but as a symbol or token of their pledge and agreement to marry. As such pledge or gift, the condition is implied that if both parties abandon the projected marriage, the sole cause of the gift, it should be returned. Similarly, if the woman, who has received the ring in token of her promise, unjustifiably breaks her promise, it should be returned. When the converse situation occurs, and the giver of the ring, betokening his promise, violates his word, it would seem that a similar result should follow, i.e., he should lose, not gain, rights to the ring. . . . How, on principle, can the courts aid him, under such circumstances, to regain a ring which he could not regain, had he kept his promise? No man should take advantage of his own wrong. Of course, were the breaking of the engagement to be justifiable, there would be no violation of the agreement legally, and a different result might follow.

Thus, if the donor of the ring broke off the engagement (and therefore was at fault for causing the wedding not to occur), the donee could retain the ring. On the other hand, if the donee broke off the engagement, the donee would likely have to return the ring unless she had justifiable cause to break the engagement. Interestingly, there have not been any further decisions on point by the Minnetoba courts since the 1951 decision in Phillips v. Speer. 


The modern trend, however, rejects the fault rule. See, e.g.

Lindh v. Surman, 742 A.2d 643 (Pa. 1999) 

Cooper v. Smith, 800 N.E.2d 372 (Ohio App. 2003) 

Vigil v. Haber, 888 P.2d 455 (N.M. 1994) 

Instead, these courts treat the giving of an engagement ring as a conditional gift and avoid any assessment of identifying who caused the breakup of the engagement. For a somewhat recent case, however, that applied the “fault” rule, see:

Curtis v. Anderson, 106 S.W. 3d 251 (Tex. App. — Austin 2003, pet. denied) 

In addition, for an unusual case that does not view the giving of an engagement ring as a conditional gift, consider 

Albinger v. Harris, 48 P.3d 711, 719 (Mont. 2002) 

Finally, consider the materials located at:

44 A.L.R.5th 1 
TASK 2: 
This task involves a mediation between Ann and Bob and includes a neutral, third-party mediator. If you have not already studied mediation in another course, you should view and consider some or all of the following sample resources:

http://www.youtube.com/watch?v=KLdia39awl0
http://www.youtube.com/watch?v=eWGwaEUD0SY&NR=1
http://www.youtube.com/watch?v=y34q2qwJe9Y
http://www.alabar.org/brochures/mediation.pdf


http://www.americanbar.org/groups/dispute_resolution/resources.html
http://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/role_of_attorney_in_mediation_process.authcheckdam.pdf
http://www.aaamediation.com/faces/index.jspx 




Mediator: If your professor has assigned you to serve as the neutral, third-party mediator, play yourself! Do not spoil the exercise by viewing either of the Ann or Bob video interviews in advance of the mediation session.

Ann: Your professor will assign you to work in pairs, and might require both members of the pairing to play the role of Ann’s counsel. Alternatively, your professor might assign one of you to play the role of Ann and one of you to be Ann’s counsel. Prior to the mediation session, you should both view the following client interview film:


“Ann Interview Video”: http://www.youtube.com/watch?v=RUyq5FUHQVk
Do not spoil the exercise by viewing the video for Bob! You are to assume that your research has convinced you that Minnetoba still adheres to the “fault” rule described in the e-materials for Task 1.

Bob: Your professor will assign you to work in pairs, and might require both members of the pairing to play the role of Bob’s counsel. Alternatively, your professor might assign one of you to play the role of Bob and one of you to be Bob’s counsel. Prior to the mediation session, you should both view the following client interview film: 


“Bob Interview Video”: http://www.youtube.com/watch?v=kLZqJYzirnE
Do not spoil the exercise by viewing the video for Ann! You are to assume that your research has convinced you that Minnetoba still adheres to the “fault” rule described in the e-materials for Task 1. 

TASK 3: 
This task requires a negotiation between counsel for Uncle Ned and counsel for Ann and Bob. For background information regarding legal negotiations, see the article by Professor Charles Craver included on the LexisNexis Webcourse for this Task.

Your professor will assign you to work in pairs. Assume that your research has revealed that Minnetoba does not have any controlling authority on the issues involved. However, the state does have a statute that requires a certificate of title for vehicle ownership. That statute provides the following in relevant part: 

Sec. 211.013.  CERTIFICATE OF TITLE REQUIRED.  (a)  The owner of a motor vehicle registered in this state may not operate or permit the operation of the vehicle on a public highway until the owner obtains a certificate of title for the vehicle.

(b)  A person may not operate a motor vehicle registered in this state on a public highway if the person knows or has reason to believe that the owner has not obtained a certificate of title for the vehicle.

(c)  The owner of a motor vehicle that is required to be registered in this state must apply for a certificate of title of the vehicle before selling or disposing of the vehicle.

In advance of the negotiation, you should consider the following cases and materials: 

44 A.L.R.5th 1, at *26 

Wagener v. Papie, 609 N.E.2d 951 (Ill. App. 1993) 

Hess v. Johnston, 163 P.3d 747 (Utah App. 2007) 

Smith v. Smith, 650 S.W.2d 54 (Tenn. App. 1983) 

Johnson v. Daughtridge, 1979 WL 794 (Ark. 1979) 

Students assigned as Counsel for Ann and Bob: Your professor will distribute confidential written instructions for you in advance of the negotiation session. Do not spoil the exercise by picking up the instructions for Counsel for Uncle Ned!

Students assigned as Counsel for Uncle Ned: Your professor will distribute confidential written instructions for you in advance of the negotiation session. Do not spoil the exercise by picking up the instructions for Counsel for Ann and Bob!
Exercise 2-2

TASK 1: 

In analyzing this task review the general information about gifts at the beginning of the chapter. Also, consider:

9-83 Thompson on Real Property, Thomas Editions § 83.01
9-83 Thompson on Real Property, Thomas Editions § 83.03
17-77 Texas Transaction Guide--Legal Forms § 77.20(2)(b) 

1-3 Williams & Meyers, Oil and Gas Law § 304.5 

A gift of land is complete upon delivery of the deed coupled with the necessary intent. The original deed from Mabel to Angie is on the Webcourse. For examples of other sample deed forms, see:

17-73 Texas Transaction Guide--Legal Forms § 73.200
17-73 Texas Transaction Guide--Legal Forms § 73.201
1-2 NY Practice Guide: Real Estate § 2.33 

After you have completed the exercise, you are welcome to take a look at our sample deed from Angie to Mabel. No peeking in advance, however!
TASK 2: 

Issues and problems relating to future interests will be addressed in Chapter 7. However, the topic is relevant to the law of gifts. Most of the major Property casebooks include the case of Gruen v. Gruen, 496 N.E.2d 869 (N.Y. 1986), in which the court concluded that a father made a present gift to his son of a future interest (the remainder interest) in a valuable painting, while retaining the painting for the rest of his life. American courts allow the owner of property to separate title into various segments related to time. Thus, one person can presently own immediate rights of possession, but someone else can have rights of possession of the same property at a future time. The law views this second person as owning valuable rights in the property, even though the right to possession will not be available until a future date. This type of future interest is a valuable property right that can be sold, donated, or devised. As was the case in Gruen, the donor can retain a life estate in property, but transfer only a future interest. This allows the donor to continue to possess and enjoy the property up until the time of death, and the property will not be a part of the donor’s probate estate because the donor already transferred the future interest (typically a remainder interest) to that property to someone else during her lifetime. Although these transfers are often made in families, charities have sought this type of gift of a future interest, as well. See, e.g.:

https://devar.washington.edu/Toolkits/PlannedGiving/RLE.pdf



For some sample drafting suggestions, see:

17-73 Texas Transaction Guide--Legal Forms § 73.201(2)

17-73 Texas Transaction Guide--Legal Forms § 73.223(2) 

1-2 New York Real Property Forms Annotated Form 50.9 
After you have completed the exercise, you are welcome to take a look at our sample sample deed from Mabel to Angie and Burl. No peeking in advance, however!
TASK 3: 

This task requires that you assume that Minnetoba has enacted the Uniform Real Property Transfer on Death Act. To draft the requested deed, you need first to read and review the act. See:

 https://www.uniformlaws.org/viewdocument/final-act-with-comments-74?CommunityKey=a4be2b9b-5129-448a-a761-a5503b37d884&tab=librarydocuments
An optional format for the deed is included in Section 16 of the Act. As the introductory materials to the Uniform Act note, at the time of its adoption in 2009, thirteen states had already enacted statutes authorizing transfer on death deeds. You should also note that Section 13 of the Act includes several provisions that deal with default rules on lapses of interests in the event of the death of either or both of the transferees (Angie or Burl) prior to the death of Mabel. These are topics that should be discussed with your client. You should also discuss with Mabel whether she would like you to designate one or more alternative beneficiaries (as shown in the optional form included in Section 16 of the Act) for each of the planned beneficiaries (Angie and Burl).

After you have completed the exercise, you are welcome to take a look at our sample revocable transfer on death deed from Mabel to Angie and Burl. No peeking in advance, however!

